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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-20) 
FOREIGN CURRENCIES 


DaiLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR FEBRUARY 1991 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are pub- 
lished for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 
159, Subpart C). 


Holiday: February 18, 1991. 


Greece drachma: 


February 1, 1991 $0.006351 
February 4, 1991 .006406 
February 5, 1991 .006388 
February 6, 1991 .006431 
February 7, 1991 .006437 
February 8, 1991 .006408 
February 11, 1991 .006454 
February 12, 1991 .006408 
February 13, 1991 .006396 
February 14, 1991 .006351 
February 15, 1991 .006323 
February 19, 1991 .006244 
February 20, 1991 .006229 
February 21, 1991 .006248 
February 22, 1991 .006179 
February 25, 1991 .006107 
February 26, 1991 .006118 
February 27, 1991 .006111 
February 28, 1991 .006088 


South Korea won: 


February 1, 1991 $0.001386 
February 4, 1991 .001385 
February 5, 1991 .001383 
February 6, 1991 .001383 
February 7, 1991 .001386 
February 8, 1991 .001381 
February 11, 1991 .001380 
February 12, 1991 .001386 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly 
list for February 1991 (continued): 


South Korea won (continued): 


February 13, 1991 $0.001386 
February 14, 1991 N/A 
February 15, 1991 N/A 
February 19, 1991 .001381 
February 20, 1991 .001379 
February 21, 1991 .001380 
February 22, 1991 .001380 
February 25, 1991 .001378 
February 26, 1991 .001376 
February 27, 1991 .001375 
February 28, 1991 .001375 


Taiwan N.T. dollar: 


February 1, 1991 
February 4, 1991 
February 5, 1991 
February 6, 1991 
February 7, 1991 
February 8, 1991 
February 11, 1991 
February 12, 1991 
February 13, 1991 
February 14, 1991 
February 15, 1991 
February 19, 1991 
February 20, 1991 
February 21, 1991 
February 22, 1991 
February 25, 1991 
February 26, 1991 
February 27, 1991 
February 28, 1991 


(LIQ-03-01 S:NISD CIE) 


Dated: February 28, 1991. 
MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





U.S. CUSTOMS SERVICE 


(T.D. 91-21) 


FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR FEBRUARY 1991 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rate published in Treasury Decision 91-6 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rate. 


Holiday: February 18, 1991. 
India rupee: 


February 19, 1991 $0.052356 
February 20, 1991 .052356 
February 21, 1991 .052411 
February 22, 1991 .052493 
February 25, 1991 .052411 
February 26, 1991 .052466 
February 27, 1991 052411 
February 28, 1991 052466 


Japan yen: 
February 11, 1991 $0.007830 


Sri Lanka rupee: 


February 4, 1991 N/A 
February 6, 1991 N/A 
February 11, 1991 N/A 
February 12, 1991 N/A 
February 13, 1991 N/A 
February 14, 1991 N/A 
February 28, 1991 N/A 


Switzerland franc: 
February 28, 1991 $0.753864 


Thailand baht (tical): 


February 14, 1991 
February 15, 1991 


(LIQ-03-01 S:NISD CIE) 


Dated: February 28, 1991. 
MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 
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(T.D. 91-22) 


EXTENSION OF ANALYSES FOR WHICH CALEB BRETT, U.S.A. 
INC., ACUSTOMS ACCREDITED COMMERCIAL LABORATORY, 
HAS BEEN ACCREDITED TO PERFORM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of additional analyses for which Caleb Brett, U.S.A., 
Inc., a Customs accredited commercial laboratory, has been accredited 
to perform. 


SUMMARY: Caleb Brett, U.S.A., Inc., of Houston, Texas a Customs ac- 
credited commercial laboratory under § 151.13 of the Customs Regula- 
tions (19 CFR 151.13), has been given an extension of its commercial 
laboratory accreditation to include the following analyses: Reid Vapor 
Pressure, Saybolt Universal Viscosity, sediment by extraction, percent 
by weight sulfur of petroleum products, percent by weight lead in gaso- 
line, xylene isomer content of mixed xylenes and percent composition by 
weight of benzene, toluene and xylene. 


SUPPLEMENTARY INFORMATION: 


Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses for certain products from Cus- 
toms accredited commercial laboratories. Caleb Brett, U.S.A., Inc., 


which holds Customs accreditation in certain laboratory analyses, has 
applied to Customs to extend its accreditation to the performance of the 
additional analyses named above in its laboratories. Review of Caleb 
Brett, U.S.A., Inc., qualifications shows that the extension is warranted 
and, accordingly, has been granted. The extension, however, is limited 
to the analytical capabilities of each site. 


EFFECTIVE DATE: February 26, 1991. 


FOR FURTHER INFORMATION CONTACT: IraS. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 
Scientific Services, U.S. Customs Service, 1301 Constitution Ave. NW, 
Washington, D.C. 20229 (202-566-2446). 


Dated: March 6, 1991. 
JOHN B. O’LouGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, March 11, 1991 (56 FR 10297)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 141 
PRIORITY STATUS IN BANKRUPTCY PROCEEDINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to provide that to the extent that a broker or asurety pays duties on 
behalf of an importer which files for bankruptcy protection, the broker 
or surety shall be entitled to assume the priority status of Customs un- 
der § 507(a)(7)(F) of the Bankruptcy Code on apro rata basis on the total 
amount due Customs. The assignment of this priority status will mini- 
mize the risk incurred by a broker or a surety in assuming liability for 
duties of the importer and thus encourage early payment of duties to 
Customs. 


DATE: Comments must be received on or before May 6, 1991. 


ADDRESS: Written comments may be submitted to and inspected at 
the Regulations and Disclosure Law Branch, U.S. Customs Service, 
1301 Constitution Avenue, NW., Room 2119, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John Lehman, Office of 
Chief Counsel (202-566-5476). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

The Bankruptcy Code provides in 11 U.S.C. 507(a)(7) for seventh pri- 
ority status in a bankruptcy proceeding for allowed unsecured claims of 
governmental units. Priority status of claims by Customs for duties aris- 
ing out of the importation of merchandise prior to the filing of bank- 
ruptcy are specifically provided for in three instances: (1) merchandise 
is entered for consumption within one year before the date of filing the 
petition; (2) merchandise covered by an entry liquidated or reliquidated 
within one year before the date of the filing of the petition; (3) merchan- 
dise entered for consumption within four years before the date of the fil- 
ing of the petition, but unliquidated on that date where the failure to 


5 
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liquidate was due to a pending investigation or need for information. 11 
U.S.C. 507(a)(7)(F). Such claims are given seventh priority along with 
governmental claims for taxes for income or gross receipts, property tax, 
withholding tax, employment tax, and excise tax generally assessed one 
year prior to the filing of the bankruptcy petition. 

Presently, brokers or sureties which pay Customs duties on behalf of 
an importer which files for bankruptcy protection are relegated to the 
status of unsecured creditor. This proposed rule is in response to in- 
stances in which a broker or a surety pays duties on behalf of an im- 
porter which files for bankruptcy protection, leaving the broker or 
surety with an unsecured claim. Although the broker or surety has a 
contractual right for reimbursement, this claim falls well below that of 
other priority claims, and brokers and sureties have been unable to col- 
lect from the estate amounts paid on behalf of the importer. 

In an attempt to facilitate the entry process and to encourage early 
payment of duties, Customs is proposing to amend the regulations. Cus- 
toms is aware of the vital service provided by brokers and sureties 
through the prompt payment of Customs duties. In keeping with the 
goal of Customs to provide efficient processing of entries and collection 
of duties, Customs is of the opinion that the assignment of priority 
status will minimize the monetary risk incurred by a broker or surety in 
assuming liability for duties of an importer. 

It is proposed to revise the Customs Regulations to provide that, to the 
extent that a broker or a surety pays duties on behalf of an importer 


which files for bankruptcy protection, the broker or surety shall be enti- 
tled to assume the priority status of Customs under § 507(a)(7)(F) of the 
Bankruptcy Code on a pro rata basis on the total amount due Customs. 
The proposed regulation would allow a broker or surety who pays a 
claim for duties to hold the priority status conferred by statute on Cus- 
toms for unsecured claims for duties. 


COMMENTS 

Prior to adoption of this proposal, consideration will be given to writ- 
ten comments timely submitted to Customs. Submitted comments will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4 Treasury Department Regulations 
(31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 p.m., 
at the Regulations and Disclosure Law Branch, Room 2119, U.S. Cus- 
toms Service Headquarters, 1301 Constitution Avenue, N.W., Washing- 
ton, D.C. 


EXECUTIVE ORDER 12291 


Because this document does not result in a “major rule” as defined by 
Executive Order 12291, the regulatory analysis and review prescribed 
by the Executive Order is not required. 





U.S. CUSTOMS SERVICE 


REGULATORY FLEXIBILITY ACT 

This proposed amendment is certified under the provisions of § 3 of 
the Regulatory Flexibility Act (5 U.S.C. § 605(b)) not to have a signifi- 
cant economic impact on a substantial number of small entities. 

DRaFTING INFORMATION 

The principal author of this document was Michael Smith, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 

List oF SUBJECT IN 19 CFR Part 141 
Customs duties and inspection; Imports. 


PROPOSED AMENDMENT 
It is proposed to amend Part 141, Customs Regulations (19 CFR Part 
141), as set forth below: 
PART 141—ENTRY OF MERCHANDISE 


1. The authority citation for Part 141 is revised in part to read as fol- 
lows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


* * * * * * * 


Section 141.1 also issued under 11 U.S.C. 507(a)(7)(F), 31 U.S.C. 191, 
192; 


* * * * * * 
2. In § 141.1 paragraph (c) is revised to read as follows: 
§ 141.1 Liability of importer for duties. 


* * * * * * * 


(c) Claim against estate of importer. The claim of the Government for 
unpaid duties against the estate of a deceased or insolvent importer has 
priority over obligations to creditors other than the United States. To 
the extent that a broker or a surety pays duties on behalf of an importer 
which files for bankruptcy protection, the broker or surety shall be enti- 
tled to assume the priority status of Customs under § 507(a)(7)(F) of the 
Bankruptcy Code on a pro rata basis on the total amount due Customs. 


CaroL HALLETT, 
Commissioner of Customs. 


Approved: February 28, 1991. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 6, 1991 (56 FR 9311)] 











United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 


Gregory W. Carman Thomas J. Aquilino, Jr. 
Jane A. Restani Nicholas Tsoucalas 
Dominick L. DiCarlo R. Kenton Musgrave 


Senior Judges 


Morgan Ford 
James L. Watson 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 


Nils A. Boe 


Clerk 
Joseph E. Lombardi 











Decisions of the United States 
Court of International Trade 


(Slip Op. 91-11) 
VoLUME SHOE CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-11-01088 
[Partial judgment for plaintiff.] 
(Decided February 15, 1991) 


Thomas J. Kovarcik, Irving A. Mandel, for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, (Bruce N. Stratvert), Civil Division, United States De- 
partment of Justice, for defendant. 


OPINION 


REsTANI, Judge: This case involves classification for tariff purposes of 
children’s athletic shoes. The three entries of merchandise at issue oc- 
curred in March, October and November of 1986. Following trial the 
court set forth its decision. This opinion further memorializes the find- 
ings of fact and conclusions of law already stated in open court. 

The issue before the court is whether the exterior surfaces of the up- 
pers of the imported shoes were over 90 percent of plastics. If they meet 
this test plaintiff will prevail in its attempt to achieve a more favorable 
classification under Tariff Schedules of the United States (TSUS) item 
700.5600 (1987).1 Customs classified the shoes under a higher duty 
item, item 700.6100, TSUS (1987).2 The specific factual dispute before 
the court is whether the uppers of the shoes at issue were vylon and cor- 
lon, that is, synthetic nylon and synthetic suede, as plaintiff claims, or 
whether they were nylon or other woven fabric and corlon, as defendant 
claims. This is purely a factual matter and the evidence is conflicting. 

Although the March 1986 entry papers indicate, at least to some de- 
gree, that the entry was of nylon/corlon shoes, plaintiff’s chief witness 
testified that Volume Shoe never ordered or imported a children’s ath- 
letic shoe which was nylon/corlon. He also indicated that use of the word 
“nylon” in the entry papers could be shorthand for synthetic nylon or 
“vylon.” He further testified that the shoe that was the subject of the ac- 


1 TSUS item 700.5600 reads in pertinent part: 
Footwear * * * which is over 50 percent by weight of * * * plastics. 
Having uppers of which over 90 percent of the exterior surface area is 
Other. 
+ TSUS item 700.6100 covers similar footwear which does not meet the 90 percent test. 


see 


see *** 


plastics. 


11 
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tion contained two types of vylon, a thicker looking vylon on the vamp 
(front) and a thinner looking vylon on the quarter (side). 

Asample from the first entry was examined by Customs. That sample 
is unavailable,3 although photocopies of it were introduced into evi- 
dence. The photocopies indicate that the March 1986 entry sample con- 
tained only one type of nylon or synthetic nylon, rather than the two 
mentioned by plaintiff's witness. Furthermore, the photocopies shows a 
weave-like pattern, although the photocopy evidence is by no means 
conclusive evidence that a woven fabric was present on the vamp and 
quarter. In addition, the photocopies are part of a Customs lab report 
concluding that the alleged “vylon” section was actually woven fabric.4 

Plaintiffs chief witness testified, and the documents bear out that 
Volume Shoe wanted and ordered vylon/corlon shoes with respect to the 
first entry. See Exhibit 2. The court found the witness’ testimony cred- 
ible, but such evidence does not squarely contradict the customs lab re- 
port evidence which indicates that Volume Shoe, at least in the March 
1986 entry, did not get what it wanted and ordered. Thus, fitting the 
credible evidence together the court concludes one material was ordered 
but another delivered. The chief witness changed jobs and may not have 
been aware of what the court concludes was likely an error by the fac- 
tory, which was filling a new order. Thus, as Volume Shoe accepted the 
March 1986 entry it owes the duty on shoes with nylon/corlon uppers, 
that is, uppers of less than 90 percent plastic exterior surface. 

On the other hand, it is apparent from the chief witness’s testimony, 
the testimony of plaintiff's rebuttal witness, several commercial lab re- 
ports and a partially dismantled sample that near the time of the second 
two entries Volume Shoe was importing a vylon/corlon shoe with two 
types of vylon. Exhibit 1 indicates a reorder, not a new order, was in- 
volved and it is less likely a mistake occurred. As no sample or Customs’ 
lab report indicates otherwise the court concludes Volume Shoe got 
what it wanted and ordered in the late 1986 entries, that is, shoes with 
vylon/corlon uppers. 

Accordingly, the March 1986 entry stands as liquidated. The October 
and November entries are to be reliquidated under TSUS 700.5600 and 
duties are to be refunded with interest as provided by law. 


3 The sample appears to have been destroyed according to a standard timetable for destruction of samples. 

4 No evidence was introduced as to what Customs actually did to examine the shoes but the photocopies indicate the 
shoe was dismantled. In such a state a visual examination would appear capable of differentiating a woven fabric from 
sheet plastic embossed to resemble a weave. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 91-12) 


Norcat/CrosetTt! Foops, INc., PATTERSON FROZEN Foops, INC. AND RICHARD 
A. SHAw, INC., EACH CALIFORNIA CORPORATIONS, PLAINTIFFS v. U.S. Cus- 
TOMS SERVICE, U.S. DEPARTMENT OF THE TREASURY, HONORABLE NICHOLAS 
BRADY, SECRETARY OF THE TREASURY, JOHN DURANT, DIRECTOR OF THE Com- 
MERCIAL RuLinGs Drvision, U.S. Customs SERVICE, AND Harvey B. Fox, 
DIRECTOR OF THE OFFICE OF REGULATIONS AND RULINGS OF THE U.S. Cus- 
TOMS SERVICE, DEFENDANTS, COVEMEX, S.A. DE C.V, Mar Bran, S. DER.L., 
ExpPoHort, S.A. DE C.V., VEGETALES CONGELADOS, S. DE P.R., AND Con- 
GELADOS Don JosE, S.A. DE C.V., AMICI CURIAE 


Court No. 89-09-00495 


OPINION 


Plaintiffs move for summary judgment to compel defendant United States Customs 
Service to withdraw a Ruling Letter endorsing the present practice of marking imported 
frozen produce with country of origin on the rear panel of packages, and to require that 
such marking be placed on the front panel of packages in type size comparable to the prod- 
uct, description and/or in a contrasting color. Plaintiffs also request that Customs be or- 
dered to enact new regulations “to amend 19 C.F.R. § 134.41(b) to enforce the plain 
Congressional intent of 19 U.S.C. § 1304.” Defendant United States Customs Service 
moves for summary judgment on the ground that the agency action at issue should be set 
aside only if the Court finds that Customs action was arbitrary, capricious, an abuse of 
discretion or otherwise not in accordance with law. 

Held: Customs Ruling Letter No. HQ 731830 does not comply with the clear language of 
19 U.S.C. § 1304, and does not reflect the Congressional intent in enacting the statute. 
Frozen vegetables must be marked clearly and conspicuously with their country of origin 
as required by statute and as defined below. 


(Dated February 27, 1991) 


Titchell, Maltzman, Mark, Bass, Ohlemeyer & Mishel (Richard D. Maltzman, Robert 
Ted Parker), for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Susan Burnett Mansfield); United States Customs Service, (Ruth 
Hansell, of counsel) for defendants. 

Brownstein, Zeidman, and Schomer (Irwin Altschuler, Donald S. Stein), for amici cu- 
riae. 


I. INTRODUCTION 


MuscrRaVvE, Judge: This case presents questions concerning the inter- 
pretation of the country of origin marking requirement of 19 U.S.C. 
§ 1304 (1990) (“§ 1304”), the jurisdiction of this Court under 28 U.S.C. 
§ 1581(i)(4) (1990), the standard of review of administrative rulings, the 
discretion of the United States Customs Service (“Customs”) to inter- 
pret its own regulations and the extent to which an administrative de- 
termination made by Customs may be overruled when that 
determination does not comply with law. The Court finds that the pre- 
sent practice of marking country of origin on frozen vegetable packages 
on the rear panel is not conspicuous, and that the Customs Ruling Let- 
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ter No. HQ 731830 deviates from the clear language of, and does not fol- 
low the Congressional purpose behind, § 1304. Further, the markings 
are neither conspicuous nor “as legibl[e] as * * * as the nature of the 
[packages] * * * will permit.”1 The markings are neither easily found 
nor read without strain, as required by Customs Regulation 19 C.F.R. 
§ 134.41(b) (1990). 

Norcal/Crosetti Foods, Inc., Patterson Foods, Inc., and Richard A. 
Shaw, Inc. (“Norcal”) are California-based packagers of frozen produce, 
and are supported in this action by local food packaging worker’s un- 
ions. Based on their perception that imports of foreign frozen produce 
were seriously eroding their market, Norcal requested a ruling that im- 
ported frozen vegetables were not marked in accordance with § 1304 
and Customs regulations and that they should be marked in a contrast- 
ing color on the front panel of the packages (“Ruling Request”). Norcal 
submitted photocopies of frozen vegetable packaging and several scien- 
tific reports on the levels of pesticides in imported produce. On Novem- 
ber 21, 1988, John Durant, Director of the Commercial Rulings 
Division, denied Norcal’s request in Ruling Letter No. HQ 731830 
(“Ruling Letter”). The Ruling Letter interpreted the country of origin 
marking requirement contained in § 1304 and Customs Regulation 19 
C.F.R. § 134.41(b).2 Director Durant stated that the markings were leg- 


ible and that 


[c]lonsumers are familiar with the industry practice of displaying 
nutritional information and an expiration date on food products 
such as packages of frozen produce. As these dates and nutritional 
information are conspicuous on packages, country of origin mark- 
ing displayed in close proximity to such dates or data is conspicuous 
as well, i.e., it is easily found and read without strain, and satisfies 
marking requirements.3 


Following the denial of the Ruling Request, Norcal brought this ac- 
tion in the U.S. District Court for the Northern District of California, 
from which the case was transferred by stipulation to this Court on 
August 30, 1989.4 Following the Court’s decision on jurisdiction5 both 


119 US.C. § 1304 (1990). 19 U.S.C. § 1304(a) reads in pertinent part: 
(a) Marking of articles 
Except as hereinafter provided, every article of foreign origin (or its container * * *) imported into the United 
States shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the article (or 
container) will permit in such manner as to indicate to the ultimate purchaser in the United States the English 
name of the country of origin of the article * * *. 
19 U.S.C. § 1304(a) (1990) (emphasis added) 
219 C.F.R. § 134.41(b) reads as follows: 
Degree of permanence and visibility. The degree of permanence should be at least sufficient to ensure that in any 
reasonably foreseeable circumstance, the marking shall remain on the article (or its container) until it reaches the 
ultimate purchaser unless it is deliberately removed. The marking must survive normal distribution and store 
handling. The ultimate purchaser in the United States must be able to find the marking easily and read it without 
strain. 
19 C.F.R. § 134.41(b) (1990)(emphasis added). 
3 Ruling Letter, at 4. 
4 That stipulation was entered into “without waiver of any objection defendants may have to service, jurisdiction, or 
otherwise.” Defendant’s Reply at 7. 
5 Norcal/Crosetti Foods, Inc. v. United States Customs Serv., 14 CIT ,731 F. Sup. 510 (1990). See also discussion 
of jurisdictional issues, infra, at section III.A. 
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parties moved for summary judgment and the issues were argued before 
the Court on December 5, 1990. 
II. Facts 

Imported frozen vegetables have been sold in this country for some 
time, but their market share has increased exponentially in the past few 
years. The foreign produce appears to have blended seamlessly into the 
stream of commerce and is sold under well-known U.S. labels such as 
Green Giant and Bird’s Eye. Norcal made the Ruling Request after its 
share of the frozen vegetable packaging market declined significantly 
due to increased imports of foreign produce. The Ruling Letter impacts 
the domestic industry at a particularly sensitive time; over 300 frozen 
food packaging jobs have been lost recently in plaintiffs’ production 
area. See Exported Jobs Drive Home Grim Lesson in Economics, Los An- 
geles Times, January 13, 1991, at 1, col. 1; Green Giant Layoffs Sock 
Watsonville, San Francisco Examiner, January 20, 1991, at B-l, col. 5. 

Norcal alleges that because of the lower labor costs and comparatively 
lax regulatory requirements, Mexican producers in particular are able 
to export frozen vegetables into the United States at a fraction of the do- 
mestic production cost.6 Norcal’s unrebutted evidence shows that the 
final cost to the consumer of domestic frozen vegetables is comparable to 
that of imported frozen vegetables. However, the consumer may face - 
but may not perceive — an increased health risk in choosing frozen vege- 
tables from other countries.7? Food and Drug Administration (“F.D.A.”) 
inspectors at various border crossings have found levels of pesticides in 
imported vegetables that would be unacceptable in domestic produce. 
Consumers might or might not choose to eat domestically-produced fro- 
zen vegetables if informed of the country of origin by conspicuous mark- 
ing. Section 1304 mandates that they should be given a realistic choice. 

The government did not support its argument that the packages sub- 
mitted were not representative of packages from the entire country. The 
Court’s own research in eight states8 revealed that they were in fact rep- 
resentative of frozen food packaging from across the country. However, 
certain packages submitted to the Court were not part of the adminis- 
trative record and should properly be disregarded. P.P.G. Indus., Inc. v. 
United States,13CIT__,__, 708 F. Supp. 1327, 1329 (1989). The 
Court’s decision is based solely on those packages submitted to Customs 
with the Ruling Request. 

On the sample packages supplied to Customs, the country of origin 
marking appeared almost exclusively on the rear panel. Manufacturers 
place the country of origin marking where it is not easily found by the 
consumer. Most often, it is lost among the various small typeface infor- 
mation contained on the back or side panel of the package. The produc- 


6 This allegation was not rebutted. Ruling Request at 17-18. 


7 This is vehemently denied by defendants, and especially by amici, but there is enough evidence to buttress the 
proposition that the consumer should be given the easy choice mandated by 19 U.S.C. § 1304. 


8 California, Connecticut, Florida, Georgia, New Jersey, New Mexico, New York and South Carolina. 
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ers are reluctant to display conspicuously the source of the food, 
suggesting that there must be a valid reason for requiring stricter com- 
pliance than required in the Ruling Letter.9 

The product type, brand name and weight, and occasionally other de- 
scriptive datal0 are all conspicuously displayed on the front panel. The 
packaging typically uses contrasting colors for the product type and 
brand name; the weight of the package is often simply in black-on-white 
lettering. This is the data the manufacturer apparently wants the cus- 
tomer to see — except for the weight, which is required to be displayed 
according to 15 U.S.C. § 1453 (1988). Other less important data is in fine 
print on the rear of the package. Nutritional information is uniformly 
displayed on the rear or side panel under F.D.A. regulation 21 C.F.R. 
§ 101.9 (1990). The only consistency in the country of origin marking 
was the inconsistency of where the manufacturer chooses to place the 
mark. Therefore, the customer cannot be assured of easily finding the 
mark, even if he or she gives the package a reasonable inspection. The 
manufacturers do not place the country of origin mark conspicuously, 
perhaps for fear of losing sales. This is at cross-purposes with Congress’ 
attempt to ensure that consumers have the country of origin of foreign 
goods in mind when selecting products, i.e. before purchase. 

The Court takes judicial notice of the common method of displaying 
the merchandise in shelved freezers or frozen food bins with the front 
panel in view and the rear panel obscured. Frozen vegetables are com- 
monly marketed in long, low freezers with open tops, or wall-mounted 
freezers with glass doors. Access is limited and sometimes awkward, 
given that the produce must not defrost. The packages are usually 
placed so that only the front panel is clearly visible. Customers are un- 
able to scan the labels as easily as they can those on dry goods or other 
produce that is not frozen, because the package is frozen and cold to the 
touch and because, at least in upright freezers, to do so the freezer door 
must be held open. All these factors prevent the consumer from having 
the opportunity to see the country of origin marking that is secluded 
among the small print on the back of the package.11 


III. Discussion 


A. Jurisdiction: 

The government moved on November 8, 1989 to dismiss the case for 
lack of jurisdiction. Norcal invoked jurisdiction in this Court under 
28 U.S.C. § 1581(h) (1990), or in the alternative under § 1581(i)(4). 
After briefing and oral argument, the Court decided in Slip Op. 90-13, 


9 See National Juice Products Assoc. v. United States, 10 C.1.T. 48, 54 n.8, 628 F. Supp. 978 (1986), where plaintiffs 
attempted to show that marking packages with the country of origin would work irreparable harm upon them by caus- 
ing a “loss of consumer acceptance.” 

10 Such as “Grade A Fancy,” “No Salt Added,” etc. 

11 Cf. 21 C.F.R. § 101.15(a)(1) (1990) (defines the prominence of the required weight statements on packages — they 
must “appear on the part or panel of the label which is presented or displayed under customary conditions of purchase 


eee «) 
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14CIT__, 731 F. Supp. 510 (1990), that jurisdiction was proper under 
28 U.S.C. § 1581(i)(4) (1990). 

Jurisdiction cannot be based on 28 U.S.C. § 1581(h), because standing 
under that section is, in effect, restricted to importers. Standing there- 
under is restricted by 28 U.S.C. § 2631(h),to persons who would have 
standing to bring a case under 28 U.S.C. § 1581(a) to contest a denial ofa 
protest under 19 U.S.C. § 1515.12 Section 1515 cases arise exclusively 
from protests filed under 19 U.S.C. § 1514.13 Section 1514, however, 
does not apply to domestic interested parties defined in 19 U.S.C. § 1516 
(1990).14 It explicitly states that “/e/xcept as provided in * * *[19 U.S.C. 
§ 1516] * * *, decisions of the appropriate customs officer * * * shall be 
final and conclusive * * * unless a protest is filed in accordance with this 
section. * * *”15 Therefore, for parties who can file actions under section 
1516, § 1514 does not apply. The statute cannot be read otherwise. Sec- 
tion 1516 is specifically restricted to petitions by interested parties to 
challenge “the appraised value, the classification, or rate of duty [of im- 
ported goods].” 19 U.S.C. § 1516. If Norcal had come to this Court alleg- 
ing that jurisdiction was available under § 1516, the government would 
surely (and more convincingly) have challenged the appropriateness of 
shoe-horning an action concerning the proper marking of merchandise 
into a jurisdictional statute concerned with appraised value, classifica- 
tion or rate of duty. This is an exceptional case involving a party who 
would have standing to file an action under § 1516, but does not have a 
cause of action which fits within its boundaries. It is in this type of spe- 
cial circumstance that this Court’s jurisdiction was expanded by Con- 
gress in 28 U.S.C. § 1581(i)(4) so that plaintiffs like Norcal would not be 
frustrated by an overly technical reading of this Court’s jurisdictional 
statute. Norcal can proceed under 28 U.S.C § 1581(i)(4) because its 
claim would be barred under any other portion of § 1581. Miller & Co. v. 
United States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. denied, 484 U.S. 
1041, 108 S. Ct. 773, 98 L. Ed. 2d 859 (1988) (“Section 1581(i) jurisdic- 
tion may not be invoked when jurisdiction under another subsection of 
§ 1581 is or could have been available”). 

Congress set up the jurisdictional checklist described above primarily 
to provide importers with an efficient way to administratively challenge 
Customs determinations in the seven areas listed in 19 U.S.C. § 1514(a) 
and later in this Court only if their protest was denied. Importers are the 
most common and necessary parties to protests of Customs determina- 
tions. Yet Congress also intended for domestic, non-importer interested 


1258 US.C. § 2631(h) (1990). 

1319 U.S.C. § 1515 provides in part that “the appropriate customs officer, within two years from the date a protest 
was filed in accordance with [19 U.S.C. § 1514], shall review the protest and shall allow or deny such protest in whole or 
in part * * *.” 19 U.S.C. § 1515(a) (1990) (emphasis added). 

141t is clear that Norcal would be a “domestic interested party” under several provisions of 19 U.S.C. § 1516. The 
government is correct to point out that 19 U.S.C. § 1516 does not grant Norcal a jurisdictional foothold in this Court. 
However, it shows that Congress intended such domestic parties to have redress in this Court, at least for the cases 
therein described. 

1519 U.S.C. § 1514(a) (1990) (emphasis added). 
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parties to have redress before this Court. Most such cases will fall within 
19 U.S.C. § 1516. This case is one of the special instances where a party 
without the normal “importer” standing necessary for a direct chal- 
lenge under § 1581(h) suffers from Customs’ administration and en- 
forcement of the marking statute. Norcal does not protest the 
importation of the vegetables, merely Customs’ interpretation of 
§ 1304. Therefore, Norcal is exactly the type of party Congress intended 
to cover in the residual jurisdiction clause of 28 U.S.C. § 1581(i)(4). Al- 
though Norcal lacks standing under 28 U.S.C. § 1581(h), this Court may 
take jurisdiction pursuant to the residual jurisdiction of 28 U.S.C. 
§ 1581(i)(4),16 since the case directly relates to the proper administra- 
tion and enforcement of an international trade law (marking) referred 
to in 28 U.S.C. § 1581(a)-(h). To put § 1581(i)(4) in the context of this 
case, the Court holds that it has exclusive jurisdiction of any civil action 
commenced against the United States, the Customs Service, and the of- 
ficers of the Customs Service, that arises out of any law of the United 
States providing for administration and enforcement with respect to 
country of origin marking. This jurisdiction is in addition to the Court’s 
direct jurisdiction over § 1581(h) cases brought by importers. Because 
Norcal seeks enforcement of the marking statute, § 1304, and marking 
is a matter specifically referred to in § 1581(h), this Court has jurisdic- 
tion under § 1581(i)(4). In light of the remand of this matter to Customs, 
this Court believes that it would not be appropriate to require exhaus- 
tion of administrative remedies under 28 U.S.C. § 2637(d) (1990). 


B. Standard of Review: 

In this case the Court is asked to review an administrative determina- 
tion construing both a statute and an administrative regulation. The 
construction of a statute by the agency charged with administering it is 
entitled to deference by the courts, and ordinarily that construction will 
be affirmed if it has a reasonable basis in law. But this Court is not 
obliged “to stand aside and rubber-stamp [its] affirmance of administra- 
tive decisions [deemed] inconsistent with the statutory mandate or that 
frustrate the Congressional policy underlying a statue.” N.L.R.B. v. 
Brown, 380 U.S. 278, 291, 13 L. Ed. 2d 839, 85 S. Ct. 980 (1965). As 
shown below, the congressional intent behind § 1304 is clear and not 
contradictory. This Court cannot shirk its responsibility to see that in- 
tent fulfilled. 

Chevron U.S.A., Inc. v. Natural Resources Defense Council teaches 
that 


16 28 U.S.C. § 1581 (i) reads in pertinent part: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of this 
section and subject to the exception set forth in subsection (j) of this section, the Court of International Trade shall 
have exclusive jurisdiction of any civil action commenced against the United States, its agencies, or its officers, that 
arises out of any law of the United States providing for- * * * 

(4) administration and enforcement with respect to the matters referred to in * * * subsections (a)-(h) of this 
section. 

28 U.S.C. § 1581(i) (1990). 
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[t]he judiciary is the final authority on issues of statutory construc- 
tion and must reject administrative constructions which are con- 
trary to the clear congressional intent. If a court, employing 
traditional tools of statutory construction, ascertains that Con- 
gress had an intention on the precise question at issue, that inten- 
tion is the law and must be given effect.17 

This Court must determine whether Customs has construed § 1304 in 
amanner clearly contrary to the congressional, intent. Where Congress 
in plain language has expressed its intention and the legislative history 
does not demonstrate a contrary purpose, this Court is bound to follow 
the statutory provision as written. Schramm v. Department of Health & 
Human Services, 682 F.2d 85, 91 (3d Cir. 1982) (criticized on other 
grounds by Romane v. Defense Contract Audit Agency, 760 F.2d 1286 
(C.A.F.C. 1985)). Section 1304 uses simple language requiring conspicu- 
ous marking. The legislative history described infra compels the Court 
to the conclusion that Customs has not followed the statutory provision 
as written. 

The government argues that the Ruling Letter is entitled to consider- 
able deference and is not arbitrary, capricious, or otherwise contrary to 
law. The agency’s interpretation is “permissible” and 19 C.F.R. 
§ 134.41(b) is entitled to considerable deference because it is a 
“longstanding and consistent administrative regulation.” The govern- 
ment confuses the standard of review of regulations with that of Ruling 
Letters. Customs regulations are usually entitled to deference. See, e.g., 
Chevron v. N.R.D.C., supra. But Customs ruling letters which bind only 
the party to which they are issued are not entitled to the same deference. 
However, in this case Customs’ action exceeds even the abuse of discre- 
tion standard described in Chevron. 

The Treasury Department (“Treasury”) has the duty to implement 
rules and regulations according to 19 U.S.C. § 1304(b) but must comply 
with the plain words of the statute, or the regulations they issue are a 
nullity. The Supreme Court has put it succinctly: 


‘The power of an administrative officer or board to administer a fed- 
eral statute and to prescribe rules and regulations to that end is 
* * * [only] the power to adopt regulations to carry into effect the 
will of the Congress as expressed by the statute. A regulation which 
does not do this, but operates to create a rule out of harmony with 

the statute, is a mere nullity.’18 
The Ruling Letter in this case is such a nullity. It creates a rule out of 
harmony with the “conspicuous” requirement of § 1304. The govern- 
ment claims that it is within Customs’ power to make rules and regula- 
tions to administer the marking statute. That is undoubted. What is 
unacceptable is the specific interpretation given in this case. Although 


17 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 n.9, 81 L. Ed. 2d 694, 104 S. Ct. 
2778 (1984), reh’g denied, 468 U.S. 1227, 82 L. Ed. 2d 921, 105 S. Ct. 29, 105 S. Ct. 29 (1984) (citations omitted). 

18 United States v. Larionoff, 431 U.S. 864, 873 n.12, 53 L. Ed. 2d 48, 97 S. Ct. 2150 (1977) (quoting Manhattan Gen. 
Equip. Co. v. Commissioner, 297 U.S. 129, 134 (1936)). 
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plaintiff also objects to 19 C.F.R. § 134.41(b) and suggests redrafting it 
for Customs, the Court does not now need to overturn that regulation to 
right the manifest wrong. The Ruling Letter must be overturned be- 
cause the ultimate criterion in a case involving the interpretation of ad- 
ministrative regulations is “the administrative interpretation, which 
becomes of controlling weight unless it is plainly erroneous or inconsis- 
tent with the regulation.” Bowles v. Seminole Rock & Sand Co.,325U.S. 
410, 413-14, 89 L. Ed. 1700, 65S. Ct. 1215 (1945) (emphasis added). The 
Ruling Letter is plainly erroneous in light of 19 C.F.R. § 134.41(b) and is 
incompatible with the clear language used consistently by Congress 
since 1897. 


C. Legislative History of 19 U.S.C. § 1304: 

The government claims that the Customs Service interpretation of 
the statute is consistent with the legislative history. To the extent that 
the legislative history of the marking requirement can be found, that 
statement is in error as to the Ruling Letter. Although the government 
admits Congress intended to provide consumers with a choice, they err 
by ignoring the principal intent behind the marking requirement: that 
goods be marked conspicuously so that consumers can easily find the 
marks. Ignoring that obvious intent defeats the entire purpose of the 
marking requirement. 

The legislative history of the country of origin marking requirement 
demonstrates that Congress intended goods be marked clearly and con- 
spicuously. Congress first required country of origin markings in 
1890.19 The requirement that goods be marked “in a conspicuous place” 
was added by the Tariff of 1897, but there is apparently no legislative 
history as to the addition of that requirement.20 Presumably, Congress 
did not believe that markings that were “plainly marked” in “legible 
English words” were adequate and wanted to ensure that products were 
marked manifestly and visibly. The Tariff Act of 1909 required that “all 
articles of foreign manufacture * * * shall be marked, * * * in legible 
English words, in a conspicuous place that shall not be covered or ob- 
scured by any such attachments or arrangements, so as to indicate the 
country of origin * * *,” and that all packages containing imported arti- 
cles “shall be marked * * * so as to indicate legibly and plainly, in Eng- 
lish words, the country of origin and the quantity of their contents. 
* * #997 

The marking requirement was rewritten in the Trade and Tariff Act 
of 1930, and again in 1938, but contained the same requirements as be- 


19 -The Tariff Act of 1890 required that 
[AJ articles of foreign manufacture, such as are usually or ordinarily marked, stamped, branded or labeled, and 
all packages containing such or other imported articles, shall be plainly marked, stamped, branded, or labeled in 
legible English words, so as to indicate the country of their origin; and unless so marked, stamped, branded or la- 
beled they shall not be admitted to entry. 
Tariff of 1890, § 6, 26 Stat. 613 (1890). 
20 Tariff Act of 1897, c. 11, § 8, 30 Stat. 206 (1897). 
21 Tariff of 1909, c. 6, § 7, 36 Stat. 85 (1909) (emphasis added). Note that both the quantity of the contents and the 
country of origin were required to be marked legibly and plainly. 
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fore.22 In 1953 Congress exempted goods which could not be economi- 
cally marked23 and no further amendments were made until 1984, when 
Congress exempted certain steel pipe and fittings and allowed alternate 
methods of marking for certain items.24 In 1988 Congress increased 
penalties for concealing markings.25 

Congress acted in 1890 to implement what is now § 1304 primarily so 
that imported goods would be marked with their country of origin or re- 
fused entry. Congress also intended to protect customers from shoddy 
foreign-produced goods sold under American labels.26 Congress’ intent 
in passing at least one revision of the marking requirement might be 
found in the headnote to the Tariff Act of 1930, which states that its pur- 
pose is “to provide revenue, to regulate commerce with foreign coun- 
tries, to encourage the industries of the United States, to protect 
American labor, and for other purposes.”27 Whether the marking re- 
quirement was originally for the purpose of protecting domestic manu- 
facturers or consumers does not determine this Court’s decision. What 
is at issue is whether Customs’ interpretation of § 1304 and its own 
regulations correctly implement the Congressional intent that goods be 
marked conspicuously. Director Durant failed to discuss the readily ap- 
parent congressional intent and the judicial gloss on the intent behind 
the marking requirement. This failure substantially reduces the per- 
suasiveness of the Ruling Letter.28 Although the government strenu- 
ously opposes the notion that a purpose of the marking requirement is 
the protection of U.S. industry, cases construing the marking require- 
ment have found that Congress did intend, at least in part, to benefit do- 


mestic labor and industry. See, e.g., United States v. American Sponge & 
Chamois, 16 Ct. Cust. App. 61, 66, T.D. 42,731 (1928) (“The [marking] 
law was not intended so much to derive revenue as it was to protect the 
American manufacturer and purchaser of the merchandise”). In 


22 Tariff Act of 1930, Pub. L. No. 71-361, c. 497, § 304, 46 Stat. 590, 687 (1930); Customs Administrative Act, Pub. L. 
No. 75-721, c. 679, § 3, 52 Stat. 1077 (1938). 


23 Customs Simplification Act, Pub. L. No. 83-243, c. 397, § 4(c), 67 Stat. 507, 509 (1953). 
24 Trade and Tariff Act of 1984, Pub. L. No. 98-573, tit. II, § 207, 98 Stat. 2976 (1984). 


25 Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, tit. I, § 1907 (a)(1), 102 Stat. 1314 (1988). 
By thus amending the statute, Congress arguably intended to revitalize the country of origin marking requirement, 
and to redouble efforts to have goods marked conspicuously. 

26 House Report No. 1466 states that 

[t]he admitted superiority of certain lines of American goods has induced the importation of foreign imitations of 
inferior quality, with American brands, to be put on our market as the superior goods of American manufacture. 
Inferior goods, the manufacture of one country, have also been imported and sold bearing the marks of the superior 
manufactures of established reputation of another country. A practice has also grown up of importing goods under 
invoices authenticated in a country other, and in a currency of less value, than of the country of manufacture. 

Section 23 forbids entry to merchandise not plainly marked, stamped, branded, or labelled with the name of the 
country in which it is manufactured, with the purpose of protecting both our own people from the imposition of infe- 
rior goods and the revenue from possible loss through undervaluation. 

H.R. Rep. No. 1466, 51st Cong., 1st Sess. at 6-7 (1890) (emphasis added). 
27 Headnote to Tariff Act of 1930, 46 Stat. at 590 (1930) (emphasis added). 


28 The only mention in the Ruling Letter of congressional intent is as follows: We believe the proper sources for de- 
fining the word “conspicuous” are the statute itself, the regulations issued thereunder and court decisions made in light 
of both of these. The use of dictionary definitions would be necessary and proper only in the absence of these other 
sources. In addition, we note the lack of any Congressional action to modify the statute in any way that would result in 
your interpretation of ‘conspicuous’. Our interpretation and application of 19 U.S.C. § 1304 has been well known for 
many years. Ruling Letter, at 2. 
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Globemaster, Inc. v. United States, 68 Cust. Ct. 77, 340 F. Supp. 974 
(1972), the Customs Court discussed whether an importer may be re- 
lieved of the country of origin marking requirement by payment of the 
10 % additional duty provided for in § 1304. Although the Court did not 
address the issue of whether the markings involved were conspicuous, it 
stated that 


[section 1304] reflects the Congressional intent that the public be 
apprised of the country of origin of merchandise. * * * Congress was 
also aware of the fact that many consumers prefer merchandise 
produced in this country, and sought ‘* * * to confer an advantage 
on domestic producers of competing goods.’29 


Given the judicial interpretation that Congress did intend to protect 
domestic producers,the Customs Service should have addressed that ap- 
parent intent before summarily dismissing the Ruling Request. Cus- 
toms has found a congressional intent behind § 1304 in other cases, but 
failed to do so here. In Treasury Decision 91-7, Tariff Treatment and 
Country of Origin Marking of Sets, Mixtures, and Composite Goods, 
codefendant Harvey Fox, Director of the Office of Regulations and Rul- 
ings, recognized that 


[t]he primary purpose of the country of origin marking statute is to 
‘mark the goods so that at the time of purchase the ultimate pur- 
chaser may, by knowing where the goods were produced, be able to 
a: S refuse to buy them, if such marking should influence his 
will. 

The government argues that since Congress has repeatedly reenacted 
the provisions of § 1304 and added certain provisions but never changed 
Customs’ construction of “conspicuous,” then Customs’ interpretation 
of its regulation “must be deemed to have received Congressional ap- 
proval.”31 The government is mixing apples with frozen broccoli. Con- 
gress may or may not have acquiesced in 19 C.F.R. § 134.41(b), but 
Congress has clearly not acquiesced in the Ruling Letter as the specific 
issue has not arisen before Norcal’s Ruling Request, and Congress has 
not amended § 1304 since the Ruling Letter was issued. The clarity of 
the marking requirement and the legislative history and judicial inter- 
pretations of 19 U.S.C. § 1304 compel this Court to fulfill its obligation 
to enforce the clear language of the statute by finding that the Ruling 
Letter clearly contravenes the requirement that imported goods be con- 
spicuously marked. 


29 Globemaster v. United States, 340 F. Supp. at 976 (citing United States v. Ury, 106F 2d 28, 29 (2d Cir. 1939). 
30 Tp. 91-7, 25 Cust. Bull. & Dec. No. 2/3. 6. 14-15 (Jan. 8, 1991) (citing United States v. Friedlaender & Co., 27 
C.C.P.A. 297, 302 (1940). 


31 Defendant’s Reply Brief to Plaintiff's Response to Defendant’s Cross-Motion for Summary Judgment, at 5 (citing 
Fribourg Navigation Co. v. Commissioner, 383 U.S. 272, 283, 15 L. Ed. 2d 751, 86 S. Ct. 862 (1966)). 
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D. Customs Has Ruled Inconsistently: 

This Court has an obligation “to assure uniformity in the application 
of the Customs laws throughout the United States where, as recognized, 
the administrative determinations in the respective Customs districts 
and regions may conflict due to error construction [sic] or lack of indi- 
vidual knowledge of the facts.” P.P.G. Indus., Inc. v. United States, 4 
CIT 1438, 148 (1982); see also National Corn Growers Assoc. v. Baker, 10 
CIT 517, 521, 643 F. Supp. 626 (1986) (“An important objective of * * * 
the Customs Courts Act of 1980 was to provide greater uniformity and 
consistency in the interpretation and application of the international 
trade laws.”) The Court therefore must carefully observe the Customs 
Service decisions in this area to ensure uniform application of the stat- 
ute. The Customs Service has ruled inconsistently on country of origin 
marking of frozen produce. Although Customs can change its policy in 
implementing the marking requirement, the Court’s research has re- 
vealed a lack of thoughtful analysis of the issues involved in those rul- 
ings pertaining to marking of frozen produce. Prior rulings are not 
acknowledged in the Ruling Letter. Other rulings do not refer to each 
other, even when changing Customs policy. The Court therefore deems 
it necessary to examine the Customs rulings in this area. 

The District Director of Customs from Laredo, Texas held in 1986 
that packages of broccoli imported in bulk must be marked with the 
country of origin because the broccoli was not substantially trans- 
formed after entry.32 That ruling conflicts with Customs Service Deci- 
sion No. 79-404, which exempted frozen vegetables imported in bulk 
from the marking requirement even after repackaging because they 
were (incorrectly) held to be incapable of being marked. 13 Cust. Bull. 
1606 (1979). But the 1986 ruling makes no reference to the prior deci- 
sion. Customs Regulation 19 C.F.R. § 134.25 (1984) does attempt to es- 
tablish some uniformity by requiring importers to certify that the goods 
they import will be properly marked after repackaging. Imported frozen 
vegetables must be marked with their country of origin so that the ulti- 
mate consumer will know where the vegetables came from, as mandated 
by statute. 


E. The Ruling Letter Lacks Reasoned Analysis: 

One factor to be considered in giving weight to an administrative rul- 
ing is “the ‘thoroughness evident in its consideration, the validity of its 
reasoning, its consistency with earlier and later pronouncements, and 
all those factors which give it power to persuade, if lacking power to con- 
trol.”’ Adamo Wrecking Co. v. United States, 434 U.S. 275, 287 n.5, 54 L. 
Ed. 2d 538, 98S. Ct. 566 (1978) (quoting Skidmore v. Swift, 323 U.S. 134, 
140, 89 L.Ed.2d 124, 65 S. Ct. 161 (1944)). Customs reasoned that the 
country of origin marking was placed close to the expiration date or nu- 
tritional information panel on some of the packages and was therefore 


32 C.S.D. 86-28, 20 Cust. Bull. 656, 660-61 (1986). 
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conspicuous because consumers often look at the expiration date on pro- 
duce.33 The government claims that it does not understand plaintiff's 
argument that Customs bootstrapped conspicuousness by claiming that 
nutritional information was conspicuous and that because the country 
of origin marking was close to or among the nutritional information, it 
was therefore conspicuous as well. This deduction seems transparent to 
the Court; indeed the flaw in Customs’ reasoning is conspicuous. The 
analogy made in the Ruling Letter to the placement of nutritional infor- 
mation on packages is unconvincing because that information is not 
presently required to be placed on packages at all.34 Logically, therefore, 
there is less interest in having it clearly before the customer when he or 
she picks up the package. A more persuasive analogy is to the require- 
ment that packages disclose the weight of their contents on the principal 
display panel. 15 U.S.C. § 1453(a)(2)-(3) (1988). The weight marking 
must be a certain size, located on the front, or most prominent panel, of 
the package. 

Customs’ conclusory rationale that the marking is conspicuous by vir- 
tue of its proximity to nutritional information is not persuasive. It is a 
simple but flawed syllogism. The main premise that nutritional infor- 
mation and expiration dates are marked conspicuously is unsupported 
conjecture. Also, pointing to one requirement as evidence of the con- 
spicuousness of the other is logically flawed. The two are not born of the 
same concerns, or the same level of congressional involvement. Nutri- 
tional information may be conspicuous for purposes of F.D.A. regula- 
tions which require it on the rear or side panel of packages. But Customs 
cannot interpret the marking statute according to requirements set 
forth in F.D.A. regulations, and should analogize hesitantly and 
perspicaciously to those regulations, if it must analogize at all. There is 
no evidence that Congress intended to allow or require marking on the 
rear or side panels of packages. Congress did intend that packages be 
marked conspicuously, and “as legibly” as possible. 

Director Durant refused to address the common meaning of the terms 
used in the statute. But where a ruling depends on the construction ofa 
single non-technical word, looking at the common usage is especially ap- 
propriate.35 “Conspicuous” is not subject to a great variety of defini- 
tions. Webster’s New Universal Unabridged Dictionary defines 
conspicuous as: “ 1. easy to see or perceive; obvious; manifest, as, to 
stand in aconspicuous place . * * * 2. attracting attention by being unex- 
pected, unusual, or outstanding; remarkable; striking. * * *” Webster’s 


33 “As {expiration} dates and nutritional information are conspicuous on packages, country of origin marking dis- 
played in close proximity to such dates or data is conspicuous as well.” * * * Ruling Letter, at 4. 

34 Food and Drug Administration regulations require nutritional information only on a few food types, while gener- 
ally, “(njutrition information relating to food may be included on the label and in the labeling of the product: Provided, 
That it conforms to the requirements of this section.” 21 C.F.R. § 109(a) (1990) (emphasis added). Although the F.D.A. 
is contemplating new regulations which would require the nutritional information on food labels, those regulations 
have not been promulgated. 

35 See Addison v. Holly Hill Fruit Products, Inc., 322 U.S. 607, 618, 88 L. Ed. 1488, 64S. Ct. 1215 (1944), reh’g de- 
nied, 323 U.S. 809, 89 L. Ed. 645, 65 S. Ct. 27 (1944) (“Legislation when not expressed in technical terms is addressed to 
the common run of men and is therefore to be understood according to the ordinary sense of the thing.”) 
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New Universal Unabridged Dictionary 390 (2nd Ed., 1983). Webster’s 
New International Dictionary Unabridged defines conspicuous: “1. Ob- 
vious to the eye or mind; plainly visible; manifest. 2. Attracting or tend- 
ing to attract attention, as by reason of size, brilliance, contrast, or 
station; striking; eminent; as, a conspicuous tower; conspicuous state- 
ment. 3. Undesirably noticeable, esp. by reason of accident or violation 
of good taste; as, a conspicuous necktie; * * * See PROMINENT * * * 
Webster’s New International Dictionary Unabridged 570 (2nd Ed. 
1956). The present method of marking frozen vegetable packaging is 
clearly not conspicuous within the above definitions, nor within the use 
of the word conspicuous in the clear language of the statute. 

Customs failed to discuss factors it considered in similar cases. For in- 
stance, Customs Service Decision 90-41 held that grand pianos made in 
Korea but designed in West Germany must be marked where the con- 
sumer expects to see the country of origin. 


We require only that the location of the country of origin marking 
be conspicuous, and not that it be in the most conspicuous location. 
We take into account where the ultimate purchaser of a grand piano 
expects to find country of origin marking * * *. [W]e are also guided 
by the requirement that the marking be easily found and read with- 
out strain; that the method of marking is appropriate to the nature 
of the article; and that the marking will be sufficiently permanent 
to ensure that the marking will remain on the article until it 
reaches the ultimate consumer unless deliberately removed. 


C.S.D. 90-41, 24 Cust. B. & Dec. 32, 35 (April 4, 1990) (emphasis 
added). The Ruling Letter lacks any similarly convincing rationale, or 
even a cogent explanation of country of origin marking requirements. 
Well-known requirements were not analyzed or explained. Customs 
failed to consider in any manner the marketing and display of frozen 
vegetables. Certain packages listed the name and U.S. address of the 
manufacturer, but without nearby notations of country of origin. In 
that case, the packages must more clearly denote country of origin than 
must packages without a U.S. address because a package bearing an 
American address has the capability of actively misleading consumers 
into believing that a product is produced by an American manufacturer. 
If the words “U.S.,” or “America,” or a United States address appear on 
the label, then the article must be marked with the country of origin in 
at least a comparable size. 19 U.S.C. § 1304; 19 C.F.R. § 134.46 (1990); 
National Juice Products Assoc. v. United States, 10 CIT 48, 628 F. Supp. 
978 (1986). Although Director Durant mentioned this requirement in 
the Ruling Letter, he did not mention that several of the packages did 
not comply. For instance, packages stamped with the country of origin 
and the expiration date all failed to place that information on the same 
panel as the address of the U.S. distributor. Still, Director Durant acqui- 
esced in this violation with a wink toward the regulations: “Customs 
believes that allowing country of origin marking to be stamped on with 
an expiration date facilitates compliance with the marking laws since it 
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allows packers to have a small number of standard packages with space 
left available for imprinting information unique to the package.” Ruling 
Letter, at 4-5. Customs should not place the convenience of packagers 
above the law. 

Defendants state that the markings are often small and lost in the nu- 
tritional information, and that 


the marking on a particular label might not be obscured, but might 
nonetheless not comply with country of origin marking require- 
ments because, for example, the lettering is so small as to not be leg- 
ible, the marking might be lost in the nutritional information, or 
the marking might be smeared. Nothing in the regulation at issue, 
the ruling at issue, our moving brief, or this brief is to the con- 
trary.36 

The Court agrees entirely. However, the Ruling Letter failed to ad- 
dress these points. Some of the packages submitted to Customs did have 
acountry of origin marking lost in the nutritional information, yet Cus- 
toms did not invalidate them. Others had smudged markings, which in 
connection with the small typeface involved and the location of the 
marks on the side panel of the package, combine to prevent consumers 
from finding them. The Ruling Letter allows food producers to bury the 
country of origin marking among other small typeface information on 
the rear panel of the package, where it is unseen and ignored. 

In addition, certain packages submitted to the Court (but not to Cus- 
toms) marked “May Contain Product of United States, U.K., Poland, 
Spain, Mexico, Belgium and Guatemala” are insufficiently marked. See 
C.S.D. 89-111, 23 Cust. B. & Dec. No. 44 (April, 1989). Although these 
packages are not officially before the Court, they violate Customs regu- 
lations and § 1304 and cannot be ignored. The Court holds that pack- 
ages of frozen produce bearing similar markings must be refused entry 
until marked with the actual country of origin of produce. See, e.g., 
C.S.D. 86-27, 20 Cust. B. 654, 655-56 (1986) (imported orange juice con- 
centrate could not be marked “may contain concentrate from Florida 
and/or Brazil” because such language was “too far a deviation from the 
statutory requirement of section 1304 * * * to inform the ultimate pur- 
chaser of the country of origin”). 

Nowhere do defendants and their allied amici curiae contend that any 
harm would befall Customs or amici’s clients if the intent of Congress 
were implemented and the packages were marked in accordance with 
law - and the consumer actually visually informed of the source country 
of the produce. A search for any concern by the defendants for the actual 
or potential deception practiced upon consumers is fruitless. Defen- 
dants’ thrust appears to be the preservation of prerogatives, not the pur- 
suit of justice under the law. 

The government’s argument equating Customs’ admittedly 
longstanding administrative regulation interpreting “conspicuous” to 


36 Defendant’s Reply Brief, at 13. 
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mean easily found and read without strain, with the Ruling Letter in 
this case that frozen vegetable markings comply with those require- 
ments is disingenuous. Although plaintiffs object to the regulation, 
their main complaint is that the Ruling Letter does not follow the Con- 
gressional intent behind the “conspicuous” requirement. The issue is 
not whether easily found and read without strain sufficiently substitute 
for “conspicuous,” but whether both requirements would allow the pre- 
sent method of marking frozen vegetables to continue. The Court finds 
that those requirements are not met by the present practice of marking 
on the rear or side panel. Although Customs has routinely interpreted 
“conspicuous” through 19 C.F.R. § 134.41(b), it failed in the Ruling Let- 
ter to follow the clear meaning of the statute or the regulation. 


IV. ConcLUSION 


The primary question is whether the requirement that goods be 
marked in a conspicuous place as legibly, indelibly and as permanently 
as the package will permit is met by placing such a marking in relatively 
fine print on a panel of the package that invariably is not presented to 
the consumer’s scrutiny. Anyone with a common understanding of the 
term “conspicuous” must answer that question in the negative. “Con- 
spicuous” marking does not necessarily mean “in type size comparable 
to the product description and/or in a contrasting color,” but does mean 
clear to the naked eye. The markings are not as conspicuous or as legible 
as the packages will permit: a glance at the front panel reveals an abun- 
dance of space which would accommodate the mandated disclosure 
more legibly than at present. In light of the special factors involved in 
the marketing of frozen food products, the marking must be on the front 
of the package. Foreign-origin produce may or may not have gained U.S. 
market share because U.S. consumers are essentially unaware of its ori- 
gin. What is clear, however, is that the Congressional mandate that im- 
ported produce be conspicuously marked is not being carried out, and 
therefore the consumer does not have the choice mandated by statute. 

The clear language of § 1304 requires conspicuous marking. The leg- 
islative history and judicial interpretation indicate that the purpose is to 
give the consumer an easily discernible choice and to aid U.S. business 
and labor, insofar as domestic consumers may favor domestic products. 
The present placement of marking does not carry out the statutory man- 
date because it is not conspicuous. Defendants and amici offer no sub- 
stantive reasons why the mandate is pernicious or harmful, or any other 
reason why the statutory mandate should not be carried out. The Court 
holds that it must be carried out. This can be done by complying with the 
statute, which at a minimum means that the country of origin must be 
displayed on the front or most prominent panel of the package, that is, 
the panel most often presented to the consumer. The mark must be 
placed on that panel in a conspicuous manner, keeping in mind the com- 
mon meaning of that term. 

Accordingly, this matter is remanded to the Commissioner of Cus- 
toms for action consistent with the forgoing decision. It is so ordered. 
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manufactures ball bearings, spherical roller bearings, cylindrical roller bearings, needle 
roller bearings and spherical plain bearings. Plaintiffs claim that the Department failed to 
conduct an adequate investigation into petitioner’s standing. 

Plaintiffs also allege that the ITA wrongly initiated a cost of production investigation. 

Held: The ITA’s determination that petitioner had standing to file an antidumping peti- 
tion on behalf of the domestic bearings industries is supported by substantial evidence 
and is otherwise in accordance with law. 
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OPINION 


Tsouca.as, Judge: Plaintiffs, NTN Bearing Corporation of America, 
American NTN Bearing Manufacturing Corporation and NTN Toyo 
Bearing Company, Ltd. (collectively, “NTN”), have filed this motion for 
partial judgment on the agency record, to contest the final determina- 
tions of the Department of Commerce, International Trade Administra- 
tion (“Commerce” or “ITA”) in Final Determinations of Sales at Less 
Than Fair Value: Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From Japan, 54 Fed. Reg. 19,101 (1989). In 
particular, plaintiffs challenge the ITA’s finding that petitioner, The 
Torrington Company (“Torrington”), had standing to file an antidump- 
ing duty petition “on behalf of” the domestic industries which manufac- 
ture ball bearings, spherical roller bearings, cylindrical roller bearings, 
needle roller bearings and spherical plain bearings. 

Plaintiffs also challenge the ITA’s decision to reinitiate an investiga- 
tion of NTN’s costs of production, asserting that the decision came too 
late and denied NTN due process rights. 

The Court’s jurisdiction is based on 28 U.S.C. § 1581(c) (1988). 
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BACKGROUND 

Torrington filed an antidumping duty petition on March 31, 1988, al- 
leging that it was an interested party and that the petition was filed on 
behalf of the domestic bearings industry. In the petition, Torrington 
identified one industry and one class or kind of merchandise, to wit, all 
antifriction bearings (except tapered roller bearings). On July 13, 1988, 
the ITA determined that antifriction bearings actually comprise five 
classes or kinds of merchandise, namely, ball bearings, spherical roller 
bearings, cylindrical roller bearings, needle roller bearings and spheri- 
cal plain bearings.1 Domestic producers of each of these classes or kinds 
surfaced both in support of and in opposition to the petition. In its final 
determinations, the ITA stated that the opponents of the petition did 
not represent a majority of any of the domestic industries and, since 
Torrington produces all five types of bearings and filed a facially suffi- 
cient petition, Torrington had standing to file an antidumping petition 
with respect to each type of bearing. Final Determinations of Sales at 
Less than Fair Value: Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany, 54 
Fed. Reg. 18,992, 19,005 (1989) (“Final Determinations”). NTN, a pro- 
ducer of all five classes or kinds of bearings, claims that Torrington’s pe- 
tition was not filed on behalf of the domestic industries which produce 
those bearings, and therefore, the ITA’s determination on standing 
must be reversed. 


DISCUSSION 

Adetermination by the Department of Commerce will be affirmed un- 
less that determination is not supported by substantial evidence or is 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) 
(1988). Substantial evidence is relevant evidence that “a reasonable 
mind might accept as adequate to support a conclusion.” Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra Foundry Co. v. 
United States,12CIT__,__, 685 F. Supp. 1252, 1255 (1988) (cita- 
tions omitted). 


I. Standing: 

The statutory requirements for initiation by petition of an antidump- 
ing proceeding are that “an interested party * * * files a petition with the 
administering authority, on behalf of an industry which alleges the ele- 
ments necessary for the imposition of the duty imposed by section 1673 
of this title, and which is accompanied by information reasonably avail- 
able to the petitioner supporting those allegations.” 19 U.S.C. 
§ 1673a(b)(1) (1988). There appears to be no question that Torrington 
is an “interested party,” as defined in 19 U.S.C. § 1677(9)(C) (1988).2 
Plaintiffs contend, however, that Torrington’s petition is opposed by a 


1 The ITA’s determination that antifriction bearings comprise five classes or kinds of merchandise was affirmed by 
this court in The Torrington Co. v. United States, 14 CIT , 745 F. Supp. 718 (1990). 

2 An interested party under 19 U.S.C. § 1677(9)(C) is “a manufacturer, producer, or wholesaler in the United States 
of alike product.” NTN has made no allegation that Torrington is not a manufacturer or producer of any of the products 
in this case. 
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significant portion of the relevant domestic industries and, therefore, 
was not filed “on behalf of” an industry. 

Industry is defined as “the domestic producers as a whole of a like 
product, or those producers whose collective output of the like product 
constitutes a major proportion of the total domestic production of that 
product.” 19 U.S.C. § 1677(4)(A) (1988). Plaintiffs assert that this stat- 
ute, read with the “on behalf of” language of section 1673a, requires pe- 
titioner to prove that its petition has the expressed endorsement of a 
majority of the domestic industry, and that in this case, the petitioner 
has not so shown. 

It is a longstanding administrative practice that, when an antidump- 
ing petition is filed, the ITA assumes the petitioner has filed on behalf of 
the domestic industry. Final Determinations, 54 Fed. Reg. at 19,004. See 
also Electrical Conductor Aluminum Redraw Rod from Venezuela, 53 
Fed. Reg. 24,755, 24,756 (1988); Fresh Atlantic Groundfish From Can- 
ada, 51 Fed. Reg. 10,041, 10,043 (1986). Standing is only an issue if “it is 
affirmatively shown that this is not the case.” 51 Fed. Reg. at 10,043. 
This presumption has been affirmed by this court. Comeau Seafoods 
Ltd. v. United States, 13CIT___,__—_—s, 724 F. Supp. 1407, 1411 (1989); 
Florex v. United States, 13 CIT _, __, 705 F. Supp. 582, 587-88 
(1989). To overcome the presumption in favor of standing, Commerce 
requires that a “majority of the domestic industry affirmatively [demon- 
strate that it] opposes the petition.” Final Determinations, 54 Fed. Reg. 
at 19,004. See also Electrical Redraw Rod, 53 Fed. Reg. at 24,756; Fro- 
zen Concentrated Orange Juice From Brazil, 52 Fed. Reg. 8,324, 8,325 
(1987). 

The legislative history of section 1673a(b)(1) supports this broad in- 
terpretation of the standing requirements. Though nowhere in the leg- 
islative history is there any indication of Congress’ intent regarding the 
support within the domestic industry for the petition, there is general 
guidance on application of the standing rules. The Senate Report on the 
Trade Agreements Act of 1979, expressed Congress’ intent that the 
standing criteria “be administered to provide an opportunity for relief 
for an adversely affected industry and to prohibit petitions filed by per- 
sons with no stake in the result of the investigation.” S. Rep. No. 249, 
96th Cong., 1st Sess. 63, reprinted in 1979 U.S. CODE CONG. & AD- 
MIN. NEWS 381, 449. 

The Report stresses that investigations ought to go forward “unless 
the authority is convinced that the petition and supporting information 
fail to state a claim upon which relief can be granted * * * or the peti- 
tioner does not provide information supporting the allegations which is 
reasonably available to him.” Jd. Thus, Congress clearly did not intend 
the standing requirements to present an impediment to an antidump- 
ing investigation where an interested party had filed a facially sufficient 
petition and had a stake in the result of the investigation. 

The standing requirements have been interpreted by this court sev- 
eral times in recent years. A two-step process for determining standing 
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was defined in Gilmore Steel Corp. v. United States, 7 CIT 219, 585 F. 
Supp. 670 (1984). First, the petitioner must be an interested party and 
second, the petitioner must “show that a majority of that industry backs 
its petition.” Jd. at 226, 585 F. Supp. at 676. 

Both sides in this action cite Gilmore with approval. Where they di- 
verge is in the interpretation of the second step in that process. Plain- 
tiffs argue that the failure of the petitioner to prove that a majority of the 
domestic industry supports its petition is fatal and mandates dismissal 
of the case. Plaintiffs’ Brief at 10. Defendants counter that if a majority 
does not support the petition, the ITA has the discretion to dismiss the 
case, but is not obliged to do so. Memorandum of the United States in 
Opposition to Plaintiffs’ Motions for Partial Judgment Upon the Agency 
Record Regarding Certain Fundamental Issues (“Defendants’ First 
Brief”) at 35. 

In Citrosuco Paulista, S.A. v. United States,12CIT__, 704 F. Supp. 
1075 (1988), this court rejected the contention of the plaintiff that Com- 
merce must dismiss a petition which is not “affirmatively supported by a 
majority of the domestic industry.” 12CITat___, 704 F. Supp. at 1085. 
The court stated that “[nJeither the statute nor Commerce’s regulations 
require a petitioner to establish affirmatively that it has the support ofa 
majority of a particular industry.” Jd. The court found that Gilmore 
stands “for the proposition that Commerce has discretion to dismiss, 
but is not required to dismiss, petitions that are not shown to be actively 
supported by a majority of the domestic industry.” Id. 

In Comeau, this court expressly disagreed with the notion that Gil- 
more held that the ITA “must dismiss petitions not proven to be affirma- 
tively supported by a majority of the domesticindustry.”13CITat__, 
724 F. Supp. at 1411. The court reiterated that the decision whether to 
dismiss on the basis of lack of support from the domestic industry is 
within the discretion of the ITA. 

In Florex, the court followed its previous rulings in upholding the 
ITA’s determination that an antidumping petition was “representative 
of the industry’s view,” even though less than half the domestic industry 
affirmatively supported the petition. 13CITat___—, 705 F. Supp. at 588. 
The court observed that there was no precedent which precluded the 
ITA from “accept[ing] the petitioner’s allegations as to its representa- 
tion of industry views until industry lack of support is demonstrated.” 
Id. Though the ITA certainly may revoke an antidumping order where 
there is little industry support for it, the ITA plainly is not required to do 
so 


Our appellate court addressed this issue in Oregon Steel Mills Inc. v. 
United States, 862 F.2d 1541 (Fed. Cir. 1988). There the court held that 
the ITA had the authority to revoke an antidumping duty order where 
the “overwhelming” majority of the industry indicated its desire to see 
the order revoked. 862 F.2d at 1545. The holding, however, was limited 
to the affirmation of the ITA’s authority to revoke and the court explic- 
itly declined to address the issue of whether a petitioner must show ma- 
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jority support. Jd. Furthermore, the decision is consistent with this 
court’s previous holdings in that the vast majority of the domestic indus- 
try was not merely indifferent but positively opposed to the antidump- 
ing duty order. In keeping with this court’s deferral to the discretion of 
the ITA on the issue of petitioner’s standing, the Court of Appeals stated 
that “lack of industry support provides a ground for * * * revocation” of 
an antidumping duty order. Jd. The court pointedly did not assert that 
lack of majority industry support compels revocation. 

In light of the Act’s legislative history and this court’s extensive 
caselaw, the Court finds that the ITA’s presumption that a petition is 
filed on behalf of an industry is a reasonable one and is consistent with 
the intent of the statute. When opponents of the petition surface, how- 
ever, the ITA must investigate the depth of industry support for the peti- 
tion. The investigation will not be rescinded unless the opponents of the 
petition constitute the majority of U.S. production in that industry. 
However, as the legislative history and caselaw discussed above indi- 
cate, even if opponents outweigh supporters of the petition, the ITA still 
has the discretion to continue or to dismiss the case, provided that dis- 
cretion is exercised reasonably and the decision is supported by substan- 
tial evidence. Neither the statute nor the caselaw compels Commerce to 
dismiss a case which lacks affirmative majority support.3 Sandvik AB v. 
United States,13CIT__,__, 721 F. Supp. 1322, 1328 (1989), aff'd, 
904 F.2d 46 (Fed. Cir. 1990). 

In the present case, Torrington’s petition is supported by at least 
seven other domestic bearings manufacturers.4 The ITA found that six 
domestic producers, including the plaintiffs herein, oppose Tor- 
rington’s petition.5 In order to gauge the depth of this opposition to the 
petition, Commerce garnered information on the percentage of domes- 
tic bearings produced by the opponents in terms of both value of the 
merchandise and volume. 54 Fed. Reg. at 19,005. This is because neither 
value nor volume, standing alone, provides a reliable measure of market 
share, since a maker of expensive bearings may have a large market 
share in terms of value, but an insignificant share in terms of volume. 
The reverse is true for a producer of low cost bearings. See Defendants’ 
First Brief at 50-51; AR (Conf.) Doc. 37. The Court finds that Com- 
merce’s use of both value and volume to determine market share was 


34 recent case held otherwise and currently is pending before our appellate court. Suramericana de Aleaciones 
Laminadas, C.A., et. al. v. United States, 14 CIT , 746 F. Supp. 139 (1990), appeal docketed, No. 91-1015 (Fed. Cir. 
Oct. 5, 1990). 

4 Support for Torrington’s petition came from PT Components, Inc., Thomson Industries, MPB Corporation, Fed- 
eral Mogul Corporation, Pacamor Kubar, Lipe-Rollway Corporation and The Barden Corporation. See Administrative 
Record (“AR”) (Pub.) Docs. 15, 49, 417, 427, 445, 457 and 458. 

5 Every one of them is related to an importer of the allegedly dumped merchandise and would be adversely affected 
by an affirmative dumping determination. Hence, Commerce could have excluded them as “related parties” under 19 
U.S.C. § 1677(4)(B) (1988), which states that 

When some producers are related to the exporters or importers, or are themselves importers of the allegedly subsi- 
dized or dumped merchandise, the term “industry” may be applied in appropriate circumstances by excluding such 
producers from those included in that industry. 
Here, Commerce chose not to exclude related parties from its calculations of the domestic industries. In deciding not to 
exclude “wholly-owned U.S. subsidiaries of the foreign respondent firms,” the ITA stated that its decision was based on 
the fact that they did not constitute a majority of the domestic industry anyway. 54 Fed. Reg. at 19,005. 
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reasonable and was the best measure of market share in the bearings 
industry. 

To calculate total United States production of ball bearings, cylindri- 
cal roller bearings and spherical roller bearings, Commerce relied on 
quarterly information from the Antifriction Bearing Manufacturers As- 
sociation (“AFBMA”) concerning total U.S. shipments of bearings dur- 
ing the review period. Where AFBMA data was unavailable, the ITA 
used figures from the U.S. Census Bureau (“Census”). NTN argues that 
the AFBMA data has “no indicia of reliability or objectivity.” Plaintiffs’ 
Brief at 14 (emphasis in original). 

Plaintiffs point to the ITA’s determination in Frozen Orange Juice, 
wherein the ITA found trade association data on orange juice produc- 
tion “questionable.” 52 Fed. Reg. at 8325. Nowhere in that determina- 
tion did the ITA state that trade association data is innately unreliable. 
In this case, the ITA found the data to be credible and accurate and no 
evidence has been introduced to the contrary. Plaintiffs seem to rely on 
the fact that the International Trade Commission (“ITC”) did not use 
this data. Plaintiffs’ Brief at 15. It is the function of the ITA to determine 
standing and no statute or regulation requires the JTA to defer to data 
used by the ITC. 13 U.S.C. § 1673a(c) (1988). Provided congressional in- 
tent is not frustrated, inconsistencies in the agencies’ determinations 
are to be expected. See Sandvik, 13CITat___, 721 F. Supp. at 1328-29; 
Algoma Steel Corp. v. United States,12CIT__,_ _—«, 688 F. Supp. 639, 
642 (1988), aff'd, 865 F.2d 240 (Fed. Cir. 1989), cert. denied, 109 S. Ct. 
3244 (1989). The Court finds that the use of AFBMA data in this case 
was reasonable and proper. 

That data indicates that the market share of the opponents to the peti- 
tion did not rise above 50% of the value of total U.S. production in any of 
the five classes or kinds. AR (Conf.) Doc. 37. In all but one of the classes 
or kinds, the opponents’ total did not even approach 40%. Id. Plaintiffs 
assert that these totals are skewed because the ITA did not survey the 
entire domestic industry, but rather surveyed only those who expressed 
opposition to petitioner’s standing. Plaintiffs’ Brief at 13. The ITA’s 
practice is to “determine the strength (i.e., share of the domestic indus- 
try) of the opposition to the petition.” Defendants’ First Brief at 45. The 
Federal Register publishes notice of initiation of petitions and any do- 
mestic manufacturers who so chose could have expressed their opposi- 
tion to the petition; indeed, six did. The ITA need not conduct a probe of 
the entire industry to determine a petitioner’s standing. See Sandvik, 
13 CIT at__, 721 F. Supp. at 1328; Citrosuco,12 CIT at__—, 704 F. 
Supp. at 1085. 

The evidence supports the ITA’s determination that the petition was 
filed on behalf of the relevant domestic industries. That is, the support- 
ers of the petition constitute a “major proportion” of the relevant indus- 
tries. In this regard, the Court notes that a major proportion need not be 
a majority, particularly in a highly competitive industry such as the 
bearings industry. Consequently, the Court holds that the ITA’s deter- 
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mination that Torrington possessed standing to initiate the investiga- 
tion on behalf of the relevant domestic industries was within the ITA’s 
discretion according to law and was supported by substantial evidence. 


II. Cost of Production: 

The Tariff Act of 1930, as amended, 19 U.S.C. § 1677b(b) (1988) pro- 
vides that, if the ITA “has reasonable grounds to believe or suspect that 
sales in the home market of the country of exportation * * * have been 
made at prices which represent less than the cost of producing the mer- 
chandise * * *, such sales shall be disregarded in the determination of 
foreign market value.” A cost of production investigation may be initi- 
ated by the ITA if the petitioner files its request in a timely manner and 
the information supporting the request meets statutory and judicial 
standards. 19 U.S.C. § 1677b(b); Floral Trade Council of Davis, Cal. v. 
United States,12CIT__,__—, 698 F. Supp. 925, 926 (1988); Al Tech 
Specialty Steel Corp. v. United States, 6 CIT 245, 247-48, 575 F. Supp. 
1277, 1280-81 (1983), aff'd, 745 F.2d 632 (Fed. Cir. 1984). Plaintiffs 
claim that Commerce denied NTN its right to due process by initiating a 
cost of production (“COP”) investigation too late in the proceedings, de- 
priving NTN of the opportunity to comment on the ITA’s methodology. 
Plaintiffs’ Brief at 19. 

In its petition of March 31, Torrington alleged that plaintiffs were 
selling antifriction bearings in their home market at prices below the 
cost of production. AR (Pub.) Doc. 1 at 100-02. The ITA initiated an in- 
vestigation as to plaintiffs, who objected on the basis of the fact that Tor- 
rington’s allegations relied on country-wide data, rather than the 
company-specific information required by the court in Al Tech. On July 
22, Commerce asked Torrington to supplement its submissions. AR 
(Pub.) Doc. 120. 

When Torrington’s supplements still did not satisfy the statutory and 
Al Tech standards, Commerce rescinded the COP investigations in each 
of the five classes or kinds of bearings. See AR (Pub.) Doc. 160. However, 
Commerce provided Torrington with an opportunity to submit revised 
cost allegations which would satisfy the statutory and judicial stan- 
dards. Id. at 5; AR (Pub.) Doc. 164 at 3. Petitioner did so within the ITA’s 
stated deadline, and Commerce then reinstituted the COP investiga- 
tions covering NTN’s ball bearings, spherical roller bearings, cylindri- 
cal roller bearings and needle roller bearings. AR (Pub.) Docs. 180, 309, 
329; Preliminary Determinations of Sales at Less Than Fair Value: An- 
tifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan, 53 Fed. Reg. 45,343, 45,345 (1988). Commerce did 
not reinstitute the COP investigation as to NTN’s spherical plain bear- 
ings. NTN contends that this reinitiation of the investigation prejudiced 
its rights because it came too late and did not allow time for the ITA to 
use NTN’s cost data in the preliminary determination. 

Torrington’s COP allegations were made in its petition of March 31, 
1988; NTN was aware of this, as it protested the allegations from the 
start. Although Commerce found the allegations were incomplete and 
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rescinded the investigations, Torrington was given time to submit re- 
vised, sufficient allegations. AR (Pub.) Doc. 164. The Court finds that 
Commerce’s decision to permit Torrington to submit revised COP data 
was well within its discretion to conduct an antidumping investigation, 
and it did not prejudice NTN’s rights. 

Torrington’s amended data was submitted within the time limit set 
by Commerce in its letter to Torrington’s counsel on August 22. AR 
(Pub.) Doc. 164. The revised submissions were made between Septem- 
ber 26 and October 7. AR (Pub.) Doc. 225, 252, 257. The Court finds that 
this extension did not constitute an unwarranted and prejudicial delay 
in the proceedings. The revised data was submitted prior to the issuance 
of the preliminary determination on October 27, and NTN had ample 
opportunities to comment on that data. Indeed, as discussed below, 
NTN submitted substantial information regarding costs subsequent to 
the preliminary determination, and prior to the release of the final de- 
termination on May 3, 1989. 

NTN asserts it was prejudiced by the fact that it was not notified of the 
ITA’s intent to reinitiate the COP investigation until three days before 
the preliminary determination was issued. Plaintiffs’ Brief at 21; see AR 
(Pub.) Doc. 309. Hence, the preliminary determination did not include 
NTN’s COP data. From this plaintiffs conclude that they were “denied 
the right to present their arguments” regarding this issue. Plaintiffs’ 
Brief at 23. Since statute requires that the ITA publish a preliminary 
determination and the parties be given a right to a hearing before the 
final determination is published, NTN contends that the decision to 
reinitiate the COP investigation should be reversed. Id. at 24. 

Section 774 of the Tariff Act of 1930, which was added to the act by the 
Trade Agreements Act of 1979, requires that, in antidumping duty in- 
vestigations, the ITA shall “hold a hearing in the course of an investiga- 
tion upon the request of any party to the investigation before making a 
final determination.” 19 U.S.C. § 1677c(a)(1) (1988). The legislative his- 
tory of that section makes clear that this requirement is “designed to 
permit full presentation of information and views” and to provide “that 
parties be given every possible opportunity to respond to information 
submitted by other parties.” S. Rep. No. 249, 96th Cong., 1st Sess. 97, 
reprinted in 1979 U.S. CODE CONG. & ADMIN. NEWS 381, 483. No- 
tice of any such hearing must be published in the Federal Register prior 
to the hearing, and a transcript of the hearing shall be made available to 
the public. Id. 

The statute is explicit that the hearing must be conducted prior to the 
final, not the preliminary, determination. That the ITA did not notify 
NTN of the decision to recommence the COP investigation until three 
days before the preliminary determination was issued does not, in itself, 
mean that NTN was denied due process rights. If, prior to the issuance 
of the final determination, NTN was given an opportunity to express 
fully its views on reinitiation of the COP probe and to respond to the in- 
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formation submitted by the other parties, then the requirements of sec- 
tion 1677c(a)(1) have been met. 

Following the reinitiation of the COP investigations regarding NTN, 
as well as the other respondents, the ITA “conducted hearings through- 
out the month of February 1989.” Defendant’s Second Memorandum in 
Opposition to Plaintiffs’ Motions for Partial Judgment Upon the Agency 
Record Regarding Certain Fundamental Issues (“Defendants’ Second 
Brief”) at 36. The hearing regarding antifriction bearings from Japan 
was held on February 21, 1989. See Transcript of Hearing (Feb. 21, 
1989), AR (Pub.) Doc. 438. Counsel for NTN, Torrington and other in- 
terested parties attended and participated in this hearing and submit- 
ted pre- and post-hearing briefs which addressed the issue of 
reinstitution of the COP investigations. AR (Pub.) Docs. 396, 430, 438, 
478, 480. The record also indicates that NTN’s counsel received a copy of 
Torrington’s pre-hearing brief and was able to and did respond to Tor- 
rington’s arguments at the hearing. There is also evidence of numerous 
correspondences and conversations between NTN’s counsel and Com- 
merce Department officials. On May 3, 1989, Commerce issued its final 
affirmative determinations in this matter, wherein the ITA found LTFV 
sales of plaintiffs’ bearings in the United States. 54 Fed. Reg. 18,992, et. 
seq. 

Plaintiffs’ active participation in the hearing and submission of briefs 
on the issue of COP, as well as their repeated correspondence with the 
ITA on this issue, belie their claim that they were denied due process 
rights or that somehow they did not have an opportunity to explain fully 
their position on reinitiation of the COP investigations prior to the final 
determination. This court has held that, where a party actively commu- 
nicated with Commerce, received and submitted data, participated in 
public hearings and filed briefs on its behalf, no due process violations 
occurred. Timken Co. v. United States,12 CIT __, , 699 F. Supp. 
300, 309 (1988), aff'd on other grounds, 894 F.2d 385 (Fed. Cir. 1990); 
NAR, S.p.A. v. United States,13CIT___,__, 707 F. Supp. 553, 561 
(1989). In this case, NTN did all of the above. Hence, the ITA’s decision 
to reinstitute the COP investigation in this case is affirmed and plain- 
tiffs’ motion for remand is denied. 


CONCLUSION 

The Court finds that the ITA’s determination that Torrington had 
standing to file an antidumping duty petition regarding all five classes 
or kinds of antifriction bearings is supported by substantial evidence in 
the administrative record, and is otherwise in accordance with the law. 
Furthermore, the ITA’s decision to reinstitute the cost of production 
investigation regarding plaintiffs’ bearings was within its statutory dis- 
cretion and is affirmed. Accordingly, plaintiffs’ motion for partial judg- 
ment on the agency record is denied. 
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